Commission Rule 27 must be interpreted consistently with section 105(d),
since Rule 27 implements that section.  Accordingly, the Secretary is
not free to ignore the time constraints in Rule 27 for any mere caprice,
as that would frustrate the enforcement purposes of section 105 (d) and,
in some cases, deny fair play to operators.

In view of the foregoing, what consequences should ensue if! the
Secretary does not comply with Rule 27?  Since the purpose of Rule 27 la
to effectuate the Act's substantive penalty scheme, not to create a
"statute" of limitations, as Salt Lake contends, we cannot view the term
"immediately" in section 105(d), or the time limit set in Rule 27, as
procedural "strait jackets."  Situations will inevitably arise where
strict compliance by the Secretary does not prove possible.  Nonsuiting
the Secretary in such situations presents quite a different situation
from defaulting the tardy private litigant.  The drastic course of
dismissing a penalty proposal would short circuit the penalty assessment
process and, hence, a major aspect of the Mine Act's enforcement scheme.

We do not mean to intimate that insuring procedural fairness is not
an important concern under the Mine Act.  However, effectuation of: the
Mine Act's substantive scheme, in furtherance of the public interest, is
more crucial.  Accordingly, considerations of procedural fairness to
operators must be balanced against the severe impact of dismissal of the
penalty proposed upon the substantive scheme of the statute and, hence,
the public interest itself.  See, e.g., Alumbaugh Coal Corp. v. NLRB,
635 F.2d 1380, 1384 (8th Cir. 1980).  In order to help strike a proper
balance and to insure that the Secretary does not ignore section 105(d)'s
injunction to act "immediately," we hold that if the Secretary does
seek permission to file late, he must predicate his request upon
adequate cause.  Cf_. Valley Camp Coal Co., 1 FMSHRC 791, 792 (1979)
(excusing the late filing of an operator's answer for "adequate cause").
Such a requirement will guard against cases of abuse and also comports
with analogous leeway extended to private litigants before the Commission.
Valley Canip_ Goal Co. , supra.  Nevertheless, cases may arise where pro-
cedural justice dictates dismissal.  While the requirement  of showing
adequate cause for a filing delay may guard against administrative
abuse, a stale penalty proposal may substantially hinder the preparation
and presentation of an operator's case.  Therefore,;we also hold that an
operator may object to a late penalty proposal on the grounds of
prejudice. We note that in his brief filed herein, the Secretary agrees
with this general proposition. Br. 3-4. Allowing such an objection
comports with the basic principle of administrative law that substantive
agency proceedings, and effectuation of a statute's purpose, are not to
be overturned because of a procedural error, absent a showing of prejudice
See Alumbaugh Coal Corp. v. NLRB, 635 F.2d at 1383-1384 (and cases
cited); Jensen Construction Co. v. OSHRG, 597 F.2d 246, 247-248 (10th
Cir. 1979); Todd Shipyard Corp. v. Secretary of Labor, 566 F.2d 1327,
1329-1330 (9th Cir. 1977); Ralph Foster & Sons, 3 FMSHRC 1181 (1981). 7/

TJ  Salt Lake's objection (Br. 3) that we are not free to read a

prejudice requirement into Rule 27 because the Rule is silent on pre-
judice lacks merit. As the authorities cited in the accompanying text

(footnote cont'd)
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